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opposing party or nonparty, and all 
those involved shall make a good faith 
effort to resolve the discovery dispute 
and narrow the areas of disagreement. 
The motion shall include: 

(i) A copy of the original request and 
a statement showing that the informa-
tion sought is discoverable under sec-
tion 1201.72; 

(ii) A copy of the response to the re-
quest (including the objections to dis-
covery) or, where appropriate, a state-
ment that no response has been re-
ceived, along with an affidavit or sworn 
statement under 28 U.S.C. 1746 sup-
porting the statement (See appendix IV 
to part 1201); and 

(iii) A statement that the moving 
party has discussed or attempted to 
discuss the anticipated motion with 
the nonmoving party or nonparty and 
made a good faith effort to resolve the 
discovery dispute and narrow the areas 
of disagreement. 

(2) The party or nonparty from whom 
discovery was sought may respond to 
the motion to compel or the motion to 
issue a subpoena within the time limits 
stated in paragraph (d)(3) of this sec-
tion. 

(d) Time limits. (1) Unless otherwise 
directed by the judge, parties must 
serve their initial discovery requests 
within 30 days after the date on which 
the judge issues an order to the re-
spondent agency to produce the agency 
file and response. 

(2) A party or nonparty must serve a 
response to a discovery request 
promptly, but not later than 20 days 
after the date of service of the request 
or order of the judge. Any discovery re-
quests following the initial request 
must be served within 10 days of the 
date of service of the prior response, 
unless the parties are otherwise di-
rected by the judge. Deposition wit-
nesses must give their testimony at 
the time and place stated in the re-
quest for deposition or in the subpoena, 
unless the parties agree on another 
time or place. 

(3) Any motion for an order to com-
pel or issue a subpoena must be filed 
with the judge within 10 days of the 
date of service of objections or, if no 
response is received, within 10 days 
after the time limit for response has 
expired. Any pleading in opposition to 

a motion to compel or subpoena dis-
covery must be filed with the judge 
within 10 days of the date of service of 
the motion. 

(4) Discovery must be completed 
within the time period designated by 
the judge or, if no such period is des-
ignated, no later than the prehearing 
or close of record conference. 

(e) Limits on the number of discovery 
requests. (1) Absent prior approval by 
the judge, interrogatories served by 
parties upon another party or a 
nonparty may not exceed 25 in number, 
including all discrete subparts. 

(2) Absent prior approval by the 
judge or agreement by the parties, each 
party may not take more than 10 depo-
sitions. 

(3) Requests to exceed the limitations 
set forth in paragraphs (e)(1) and (e)(2) 
of this section may be granted at the 
discretion of the judge. In considering 
such requests, the judge shall consider 
the factors identified in § 1201.72(d) of 
this part. 

[77 FR 62367, Oct. 12, 2012] 

§ 1201.74 Orders for discovery. 
(a) Motion for an order compelling dis-

covery. Motions for orders compelling 
discovery and motions for the appear-
ance of nonparties must be filed with 
the judge in accordance with 
§ 1201.73(c)(1) and (d)(3). An administra-
tive judge may deny a motion to com-
pel discovery if a party fails to comply 
with the requirements of 5 CFR 
1201.73(c)(1) and (d)(3). 

(b) Content of order. Any order issued 
will include, where appropriate: 

(1) A provision that the person to be 
deposed must be notified of the time 
and place of the deposition; 

(2) Any conditions or limits con-
cerning the conduct or scope of the 
proceedings or the subject matter that 
may be necessary to prevent undue 
delay or to protect a party or other in-
dividual or entity from undue expense, 
embarrassment, or oppression; 

(3) Limits on the time for conducting 
depositions, answering written inter-
rogatories, or producing documentary 
evidence; and 

(4) Other restrictions upon the dis-
covery process that the judge sets. 

(c) Noncompliance. The judge may im-
pose sanctions under § 1201.43 of this 
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part for failure to comply with an 
order compelling discovery. 

[54 FR 53504, Dec. 29, 1989, as amended at 73 
FR 18151, Apr. 3, 2008; 78 FR 23458, Apr. 19, 
2013] 

§ 1201.75 Taking depositions. 
Depositions may be taken by any 

method agreed upon by the parties. 
The person providing information is 
subject to penalties for intentional 
false statements. 

SUBPOENAS 

§ 1201.81 Requests for subpoenas. 
(a) Request. Parties who wish to ob-

tain subpoenas that would require the 
attendance and testimony of witnesses, 
or subpoenas that would require the 
production of documents or other evi-
dence under 5 U.S.C. 1204(b)(2)(A), 
should file their motions for those sub-
poenas with the judge. The Board has 
authority under 5 U.S.C. 1204(b)(2)(A) 
to issue a subpoena requiring the at-
tendance and testimony of any indi-
vidual regardless of location and for 
the production of documentary or 
other evidence from any place in the 
United States, any territory or posses-
sion of the United States, the Common-
wealth of Puerto Rico or the District of 
Columbia. Subpoenas are not ordi-
narily required to obtain the attend-
ance of Federal employees as wit-
nesses. 

(b) Form. Parties requesting sub-
poenas must file their requests, in 
writing, with the judge. Each request 
must identify specifically the books, 
papers, or testimony desired. 

(c) Relevance. The request must be 
supported by a showing that the evi-
dence sought is directly material to 
the issues involved in the appeal. 

(d) Rulings. Any judge who does not 
have the authority to issue subpoenas 
will refer the request to an official 
with authority to rule on the request, 
with a recommendation for decision. 
The official to whom the request is re-
ferred will rule on the request prompt-
ly. Judges who have the authority to 
rule on these requests themselves will 
do so directly. 

[54 FR 53504, Dec. 29, 1989, as amended at 70 
FR 30608, May 27, 2005; 77 FR 62367, Oct. 12, 
2012] 

§ 1201.82 Motions to quash subpoenas. 
Any person to whom a subpoena is di-

rected, or any party, may file a motion 
to quash or limit the subpoena. The 
motion must be filed with the judge, 
and it must include the reasons why 
compliance with the subpoena should 
not be required or the reasons why the 
subpoena’s scope should be limited. 

§ 1201.83 Serving subpoenas. 
(a) Any person who is at least 18 

years of age and who is not a party to 
the appeal may serve a subpoena. The 
means prescribed by applicable state 
law are sufficient. The party who re-
quested the subpoena, and to whom the 
subpoena has been issued, is respon-
sible for serving the subpoena. 

(b) A subpoena directed to an indi-
vidual outside the territorial jurisdic-
tion of any court of the United States 
may be served in the manner described 
by the Federal Rules of Civil Procedure 
for service of a subpoena in a foreign 
country. 

§ 1201.84 Proof of service. 
The person who has served the sub-

poena must certify that he or she did 
so: 

(a) By delivering it to the witness in 
person, 

(b) By registered or certified mail, or 
(c) By delivering the subpoena to a 

responsible person (named in the docu-
ment certifying the delivery) at the 
residence or place of business (as ap-
propriate) of the person for whom the 
subpoena was intended. 
The document in which the party 
makes this certification also must in-
clude a statement that the prescribed 
fees have been paid or offered. 

§ 1201.85 Enforcing subpoenas. 
(a) If a person who has been served 

with a Board subpoena fails or refuses 
to comply with its terms, the party 
seeking compliance may file a written 
motion for enforcement with the judge 
or make an oral motion for enforce-
ment while on the record at a hearing. 
That party must present the document 
certifying that the subpoena was 
served and, except where the witness 
was required to appear before the 
judge, must submit an affidavit or 
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